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Introduction
In this chapter we examine the position of non-state actors (NSAs) as new
players in international law. NSAs possess significant de facto economic,
financial and institutional power yet the lack any corresponding legal
responsibility. This disproportionateness between power and responsibility
needs to be recognized and remedied. Traditional international law norms,
mechanisms and arrangements, however, are insufficient to deal with the
problems posed by this imbalance. In what follows we explore some possible
measures to address it.
Speaking generally, we propose that non-state actors should be brought within
the framework of the international rule of law (IROL). It should be
recognized, however, that the idea of the international rule of law has yet to
be conclusively defined. The divide between formal and substantive
conceptions of the rule of law is as active internationally as it is at the national
level. Here, we argue that internationally the formal conception should be
preferred to the substantive which can be read as embracing larger aims such
as the achievement of global justice. Within the formal conception, NSAs
should be accorded legal personality. They can and should be drawn
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adequately and effectively to legal account. Despite the existence of the
divide between formal and substantive conceptions of the rule of law,
however, we argue that both must embrace respect for fundamental human
rights enshrined in the major international human rights conventions.
Consequently, NSAs should properly be drawn to account for any violations
of human rights they might commit.
In the first part of this chapter, we examine the legal standing of NSAs. In the
second part we tie their legal standing to the wider idea of the international
rule of law.
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1- Concept, Personality, and Status of Non-State Actors (NSAs)
It has been some decades since the idea of NSAs made its entrance into the
sphere of international law. The idea has been the subject of controversy.
According to one definition suggested by Andrew Clapham:
The concept of non-state actors is generally understood as including any entity that is not
actually a state, often used to refer to armed groups, terrorists, civil society, religious
groups or corporations.3

More broadly, Article 6 of the COTONOU Agreement states:
The actors of cooperation will include: a: State (local, national and regional), b: Non-State:
- Private Sector; - Economic and social partners, including trade union organizations; Civil society in all its forms according to national characteristics. 4

Referring to the dangers that NSA’s may pose in the context of war, the UN
Security Council has resolved that, the states are required to refrain from
providing any goods, services to or supporting NSAs which develop, obtain,
construct or transfer or use chemical weapons. 5
NSAs do not possess official or government authorities and powers and do
not have institutional and financial relationships with states. 6 As such they
have not generally been recognized as traditional objects of international law
but, instead, as potentially new subjects of it:
NSAs are subject or persons of international law. The conception of NSAs as an object of
international law does, however, not sufficiently explain its present day position in the
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international law… In the other words, power and influence of NSAs in many cases goes
far beyond that of entities to which international law has traditionally accorded to objectstates.7
Nowadays international law reaches beyond nations, many acts such as certain criminal
acts, trade, finance, commercial relationships, environmental issues, human rights and
more. Now international law directly touches many individuals.8

In parallel the primary focus of international law has also been changing. As
the 2010 report of the Brandeis Institute for International Judges noted:
The increasingly prominent place of Human Rights in international legal order has brought
with it a shift of focus from states to the individual as a subject of international law. 9

In order to have legal personality, an entity must possess rights as well as
obligations within a legal system. If therefore we are to regard NSAs as
having legal personality, it should come to be recognized that international
law confers rights and imposes obligations upon them. There are international
instruments which have enumerated various rights and obligations for NSAs,
depending on the content and intent of the instrument.10 International law
seems, therefore, to be in the process of recognizing the significance of NSAs.
That paves the path for recognizing their formal, legal personality. However,
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there are debates and worries about the consequences of such recognition of
legal personality:
There is a fear that one “legitimizes” actors by giving them human rights obligations and
implies a power which they may themselves erode, rather than enhancing, human
freedom and autonomy.11

One of the significant reasons for not endowing NSAs with legal personality
in traditional state-centered international law is that the states would be
reluctant to share their powers and authorities with NSAs. Furthermore, there
is a fear of legitimizing the NSAs’ unlawful actions by recognizing their legal
status and personality. This may in turn lead to the legitimization of their use
of violence.12
The strength of this argument depends on the nature of the NSA with which
one is concerned. For example, one important increasing role of civil society
NSAs is their monitoring of human rights treatment by states and government
authorities around the world. For instance, in the case of a complaint against
the president of Congo, some human rights NSAs applied to the French courts
against the president of Congo for committing crimes against humanity.
When the case was finally referred to International Criminal Court (ICC), it
was decided by the ICC that the alleged crimes against humanity were not
substantiated and thus the request was denied13. However, the interesting
point was that neither the French courts nor the ICC rejected the request of
NSAs based on their standing rules of procedure.
The primary objective of international human rights instruments is the
protection of individuals and communities against states. Today, there are a
vast number of Multi National Corporations (MNCs), NGOs, and other NSAs
11
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with economic, financial, and institutional powers which can influence
political powers, domestically and globally, to alter their institutional
behaviour. Such unlimited and unrestricted powers are susceptible to misuse
against individuals and groups and thus, must be held accountable in
accordance to the terms of international human rights conventions.
Negative Roles of NSAs
In reality NSAs have positive as well as negative functions. The negative role
of NSAs can be analyzed from different points of view. First, governments, in
particular authoritarian regimes, are aware that the legal status of NSAs in
international law is not well established and because of that NSAs cannot be
held legally responsible for their actions. Furthermore, since states are
unwilling for their legitimacy be questioned in international community.
Therefore they may seek to co-opt NSAs for use against individuals,
opposition groups and minorities.14 Such states use NSAs as fig leaves to
evade international responsibility.
These negative relationships between NSAs and violating states take different
forms. Sometimes, states directly use NSAs as a means to their ends through
contract and agency. In some other form, NSAs are used by states indirectly
through guidance and management of their operations. NSAs forces and
personnel, for example informal militias, have been financed, trained,
procured and equipped with weapons by governments. In other
circumstances, governments may simply fail to act against human rights
violations such as torture, arbitrary arrests and killings of opposition groups
and civil movement activists by NSAs which share the same ideology of
states.15
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In international law, the presumption of innocence of states in such
circumstances can hardly be accepted. In fact, the contrary is more accurate,
particularly where the government is undemocratic and there has been a
previous and constant violation of human rights.16
Second, in some cases states may not be at fault or manipulate NSAs in
wrongful acts but NSAs independently may abuse their positions, institutions,
personnel, and powers against certain groups and individuals. In these
circumstances, to prove that states have any direct responsibility for such
actions may be difficult. law. International law in the these circumstances
may not recognize the direct responsibility of NSAs, notwithstanding that in
several international human rights documents,17 the obligations of NSAs have
been set down. Based on most cases,18 the states have been addressed as the
main responsible bodies. It seems that the only exception is in international
humanitarian law, where, for example, under the Second Protocol of the
Geneva Convention, the direct responsibility of rebels, terrorist and armed
opposition groups have been admitted.19 Hence, since NSAs are not covered
completely by international law norms, their acts can become a real threat to
national and international security. In addition, because they exist in a wide
16
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range of forms and establishments, it is very difficult to determine NSAs
general responsibilities; it seems that States therefore must bear principal
responsibility for preventing their adverse actions given that they the possess
overarching powers and authorities to criminalize and penalize NSA
activities.
1-1- Positive Roles of NSAs
In contemporary international relations, NSAs such as human rights
advocacy organizations, perform important positive functions ranging from
human rights education to the enforcement and monitoring of human rights
standards. Perhaps the most significant role of such NSAs is that they have
played an effective role in the international norm making process like their
participation in the preparation of the Draft on the UN Convention on the
Rights of Persons with Disabilities.20
Sometimes, specialized NSAs in the human rights arena may influence
international norm making by participating in consultations on specialist legal
matters. They may also act as lobbyists.21 Another particularly important area
of activity is that of international norm making in the international
environmental area.22 Even if not directly participating in processes of norm
formation, NSAs may still have an impact through the dissemination of
information to the public which promote public awareness and transparency.
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NSAs also have a significant role in peace building processes, such as the role
of the Center on Housing Rights and Evictions for the International Protection
of Individuals and People of Kosovo.23
Another positive activity of NSAs concerns the enforcement of international
law norms and standards. With regard to binding international laws, NSAs
and NGOs have had a positive influence on the application of international
laws to national legal systems, in particular, where they have already been
consulted or taken part in formulating the applied norms and standards. 24 In
this way they may reduce the costs of application and enforcement. More
significantly, they can minimize the costs of enforcement by engaging in the
self-regulation of their activities.
Furthermore, the supervisory function of NSAs cannot be overlooked. This
role of NSAs has two aspects: one is their role in supervising the
implementation of international norms and standards within their own area,
and the other is their role in monitoring states conduct in the light of
international conventions. They may, for example, use the media to reveal the
state violation of international legal norms, or they may report abuse of
powers to relevant monitoring bodies in the domestic system or to relevant
international supervisory bodies such as those in the UN human rights arena.
2- The International Rule of Law as an Analytical Framework
As explained in previous section the status of NSAs in traditional
international law is problematic. Their roles, functions and impacts have not
yet found their place in a state-centered model of international law. In this
section the idea of International Rule of Law (IROL) as a framework for
analysis of the NSAs’ rights and obligations will be examined.
23
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2-1- Conceptions of the Rule of Law (ROL)
There are several reasons which justify the need for IROL. First, there are the
actions of NSAs which have social, economic, political and legal impacts on
individuals, groups and communities nationally and internationally, such as
violations of various human rights. These are not directly subject to
international law because, in part, there are no legal mechanisms through
which to make NSAs accountable. One of the fundamental pillars of the idea
of the international rule of law, however, must be that influential actors
should in accordance with the law and, as a consequence, there must be legal
responsibility for any breach of the law. Second, as Laurance R. Helfer
explained, the international legal system suffers from decentralization and
disaggregation:
In the absence of a centralized, hierarchical authority with the power to coerce behavior, nation
states are free to pursue their own interests, with states that possess more material or financial
resources often enjoying a decided advantage in their relations with weaker or poorer countries.
25

As far as possible the law’s differential treatment of rich and poor states
should be minimized. Similarly, the IROL should aim to establish
international law and order and thereby overcome the problem of the unequal
treatment of influential public and private actors. Third, the idea of the ROL
is not just a political or legal ideal. It has also been adopted in international
instruments such as the Universal Declaration of Human Rights (UDHR).
Mary Ann Glendon, for instance, has argued that the ROL has been enmeshed
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to the body of the UDHR from the very beginning.26 She cites the third clause
of its preamble which reads as:
Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to
rebellion against tyranny and oppression, that human rights should be protected by the ROL.

The ROL has been evolving into a positive condition for the effective
application of international law. It constitutes a significant standard of
behavior and decision making in the field of international relations. As such it
should apply to states and NSAs equally.
However, the concept of the ROL is a vague and contested idea in domestic
public law, international law and political theory. Its definition and
demarcation ranges from formal to substantive conceptions. These
conceptions cannot be elaborated in detail here. It is, however, sufficient to
summarize some of its most important features and then a suggested
amalgamated conception of ROL and its externalization in international law
will be analyzed.
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A- Formal Conceptions of the ROL:
According to the categorization suggested by Brian Z. Tamanaha and Paul P.
Craig27, theories of the ROL can be divided into two basic categories of
formal and substantive conceptions and each version reflects distinct but
contrasting perceptions.28 One concept of the ROL is known as “Rule by
Law”. This notion of the ROL is considered as a means by which the
government is authorized to achieve its objectives. In other words, it has an
instrumental function to fulfill any kind of political end such as that which
occurred in Third Reich period in Germany or in other authoritarian states.
This precept is purely definitional and excludes any substance.29
Another, variation of the formal conception is known as “Formal Legality”.
It consists of two sets of two sets of specifications: first, the legal
characteristics of a legal system and second, institutional/procedural checks
on the exercise of powers. It is claimed that these criteria are value free and
neutral and are independent of moral and political values. As a common
ground of formal theories:
… (they) do not however seek to pass judgment upon the actual content of the law itself.30

The prominent legal philosopher, Joseph Raz in response to substantive
theorists like Ronald Dworkin has argued that:
If the rule of law is the Rule of the good law then to explain its nature is to propound a complete
social philosophy. But if so the term lacks any useful function… The rule of law is a political ideal
which a legal system may lack or possess to a greater or lesser degree. That much is common
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ground. It is also to be insisted that the rule of law is just one of the virtues by which a legal
system may be judged and by which it is to be judged.31

With respect to the neutrality of the ROL, Raz acknowledged that:
A non-democratic legal system, based on the denial of human rights, on extensive poverty, on
racial segregation, sexual inequalities, and racial persecution may, in principle, conform to the
requirements of the rule of law better than any of the more enlightened Western democracies32…
The law may… institute slavery without violating the rule of law.33

Raz also argues that this account of the ROL aims at establishing law and
order and regulating citizens’ lives and behaviors. The virtue of the ROL is to
enable citizens to guide their own lives in relation to each other and also in
relation to state authorities. Since this conception is claimed as value free, its
objective is not necessarily to curtail abuse of powers by public officials
through institutional arrangements like separation of powers or checks and
balances.
The virtue of a formal conception of the ROL consists among other things of
legal certainty and predictability. Raz categorized its virtues into two sets of
principles: inherent and subordinate.34 The first set of principles is:
- Generality
- Prospectiveness, openness, and clarity
- Relative stability
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The second set of principles is necessary for the effective implementation of
the first set of principles. The foregoing inherent principles cannot be
maintained unless some procedural and institutional guarantees are
established. The subordinate principles are:
-

Independence of the Judiciary
Principles of procedural justice
Judicial review power of the courts
The accessibility to the courts
Crime preventing agencies should not be corrupted in their functions..35

These virtues of the ROL have been more or less agreed to by other legal and
political philosophers like Dicey, Leon Fuller and Hayek, with a slightly
different formulation of the requirements of the ROL.36 Fuller and Hayek’s
theories, however, do not necessarily incorporate the element of judicial
review and judicial organization into the conception of the ROL.
Individuals and citizens’ autonomy and dignity are protected through the
above virtues of the legal system, as pursuant to them, they may make their
own decisions as to their individual goals and destination. Another advantage
is that the political neutrality of the ROL can not only gain support from
different right, left, and center in politics, but also can incorporate diverging
substantive values.
As far as the externalization of the ROL into international law is concerned,
Tamanaha points out that:
This substantively empty quality has been identified by theorists, and by the World Bank and
other development agencies, is what renders it amenable to universal application.37
35
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However, Tamanaha criticizes this conception on two grounds: first, although
it requires equal application of legal norms to all and prohibits arbitrary
differentiation among individuals and organizations, it requires substantive
standards to determine what constitutes arbitrariness. Second, the requirement
of the ROL, i.e. equality of all before the law, needs to be supplemented by
equality in substantive theories like distributive justice.38 This critique,
however, opens the door to the contrary argument made by Raz that
substantive standards may open the way to the introduction of an entire social
philosophy.39
Another aspect of the ROL which cannot be ignored is its preventive function
in regulating the exercise of arbitrary powers or the abuse of discretionary
powers. This version was well set out in the 19 th century by A.V. Dicey in his
book An Introduction to the Study of the Law of the Constitution.40 He
formulated the ROL in three significant facets: first, society should be ruled
by law not by discretionary (arbitrary) powers; second, there should be
equality before the law, for private individuals as well as government
officials; and third, all persons should be subject to the general jurisdiction of
ordinary courts which constitute the best source of legal protection.41
B. Substantive Conceptions of the Rule of Law
The proponents of the substantive conception of the ROL agree on the formal
requirements of law, but they go further to incorporate qualitative criteria
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such as fundamental rights into the conception of the ROL. Ronald Dworkin
justifies his arguments for this version of the ROL as:
I shall call the second conception of the rule of law the “rights” conception… It assumes that
citizens have moral rights and duties with respect to one another, and political rights against the
state as a whole. It insists that these moral and political rights be recognized in positive law, so
that they may be enforced upon the demand of individual citizens through courts or other judicial
institutions of the familiar type, so far as this is practicable. The rule of law on this conception is
the ideal of rule by an accurate public conception of individual rights. It does not distinguish, as
the rule book conception does, between the rule of law and substantive justice; on the contrary it
requires, as a part of the ideal of law, that the rules in the rule book capture and enforce moral
rights.42

The Dworkin’s rights-based conception of the ROL relies on the existence of
underlying community values which underpin the background to positive law.
It is the duty of judges in complex and contested cases to deliver their
decisions based on moral and political principles which best fit the moral
rights of the parties. In hard cases, the duty of the judges is to find the right
answer by applying presumptive principles of a moral and political nature.
However, Dworkin’s theory is criticized on different grounds: first,
communities may be divided on different legal and political principles, in
particular with regard to sensitive issues such as abortion, positive
discrimination, employments, education, tax, homosexuality, the death
penalty etc. Second, it is too simplistic to believe that law makers and
decision makers are always motivated to create laws which reflect
communities’ values and morality. Third, this theory shifts decision making
from elected politicians and gives it to appointed judges which in turn results
in greater judicialization of politics and democratic process.43
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Another substantive theory of the ROL not only adheres to legal formality
and individual rights but also incorporates substantive criteria such as welfare
and social rights. The International Commission of Jurists conference held in
1959 declared for instance that:
The dynamic concept which the Rule of Law became in the formulation of the Declaration of Delhi
does indeed safeguard and advance the civil and political rights of the individual in a free society;
but it is also concerned with the establishment by the state of social, economic, educational and
cultural conditions under which man’s legitimate aspirations and dignity may be realized.44

Under this rich version of the ROL, states are required, among other things, to
take positive actions in order to create a better life for people and ensure a
proper standard of distributive justice. However, incorporating social rights
into the notion of the ROL complicates the basic concept and invites more
controversy to the debate.45
Now the question is what conception of the ROL is amenable to be applied to
international law and on what grounds? This chapter arguew for a conception
which is less contentious among legal and political scholars, lawyers and
practitioners, on the one hand, and to base IROL on the most authoritative
international instruments and jurisprudence on the other.
2-2- International Rule of Law Considered
In so far as the functions and actions of the NSAs are concerned, and due to
the necessity of the establishment of the IROL, as discussed above, it is
important to examine how the IROL should be constituted and on what
normative basis it should be constituted.
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The normative aspect is the most significant aspect of the rule of law but also
its weakest form.. It seems that most international lawyers and scholars have
propounded the idea of IROL in its formal conception, in particular, as formal
legality and equality.46 However, this view does not discount the complexities
and problematic nature of the IROL. IROL should still find the means to deal
with contemporary issues such as the status of NSAs and societal
imperfections such as the problems of inequality, discrimination, poverty,
environment, and human rights violations which traditional international law
cannot easily cope with effectively, at least, on a general scale.
We propose a formal conception of IROL and therefore need to set out the
requirements of this version of the idea. The requirements of formal legality
for an IROL can be summarized in the following formulation: first, the
existence of a principled legal normativity, second, a norm making
mechanism to create laws which are applicable equally to all subjects, similar
to domestic law-making, and third, a judicial enforcement mechanism in
cases of the breach of international norms or for settlement of disputes with
an authoritative and binding character.47
Regarding the first requirement, some have argued that international law
embraces a body of rules and norms which are capable of application to
issues, directly or indirectly through the rules and principles of international
law.48 According to Article 38 (1) of the Statute of International Court of
Justice (ICJ) these rules are contained in treaties, customs or non-written
sources of international law, and general principles of law which are mostly
extracted from domestic legal systems. Furthermore, there are other sources
46
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of international normativity such as the Vienna Convention on the Law of
Treaties which is ratified by more than 108 states. There are also other treaties
and international instruments such as Universal Declaration of Human Rights
and the two Covenants on Civil and Political Rights, and Social, Economic
and Cultural Rights, and also the European Convention on Human Rights,
European and WTO treaties which can control behavior of states, individuals
and NSAs with respect to various trade issues.49 It is also said that there is a
set of rules recognized as jus cogens or preventive measures which function
as a set of higher laws from which no deviation is allowed like unauthorized
uses of force, the most serious violations of human rights like slavery,
genocide, torture etc.50
However, this normative aspect of the contemporary IROL may justifiably be
criticized in particular with regard to NSAs. This is because, first, as
compared to domestic constitutional law, there is no hierarchical order of
norms whereby higher norms legitimize lower norms, whereby constitutional
law lays the foundation for domestic legislation. Second, existing
international norms have not yet attained universal applicability. Even if there
are some effective international instruments such as the Universal Declaration
of Human Rights, complete coverage of the conduct and behavior of states
and NSAs has not yet been achieved. In addition, there is often significant
controversy as to their interpretation. Third, with respect to NSAs, there are
no general rules which address directly their legal status and behaviors.
Fourth, the lack of consistency among international needs to be addressed.
Every international instrument deals with its particular subject and with its
special set of institutions and enforcement mechanisms. As yet there is no
legal or procedural solution to the need for the harmonization of the
overlapping and contradictory provisions of relevant international norms and
rules.
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Regarding the second requirement of the IROL, i.e. law making institutions
similar to domestic legislative bodies, it would be beneficial if eventually
there were some centralized authority on the international plane to function as
a global parliament. Some authors have tried to suggest that the UN Security
Council, General Assembly and International Court of Justice act as
executive, legislature and judiciary in this way. But their powers and
influence are very strictly limited.
It is worth mentioning that according to formal theorists of the ROL, such as
Raz, Dicey, Fuller and Hayek the existence of a centralized law making
institution and the existence of a rigid model of separation of powers is not a
necessary element of the ROL.51 They have tended to focus on the
independence of the judiciary and the presence of judicial review.
Nevertheless, the above analogy seems inaccurate, because the General
Assembly is limited to recommendatory powers only. Further, by comparison,
there are several international rule making organizations such as WTO which
have more effective rule making powers with more authority and more
powerful enforcement mechanisms.
Regarding normative and institutional hierarchies, Helfer puts the current
status of international law in this way:
The international legal system too contains normative and institutional hierarchies that seem to
offer a tool for resolving the difficulties that decentralization and disaggregation may engender.
However, these hierarchies do not provide a blueprint for resolving questions of governance in a
manner analogous to the hierarchies enshrined in domestic constitution.52
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With the emergence of global governance and the emerging power of NSAs
in standard setting in fields as diverse as human rights protection, trade,
environment, socio-cultural matters, the need for a broader conception and
application of an IROL has become ever more pressing.
The third requirement of an IROL is that there should be a judicial
enforcement mechanism to ensure that states and NSA’s act in accordance
with the principles and rules of international law. Without judicial review to
rule on the legality of public and private actions and activities, there is always
the posssibility that agencies and authorities may abuse their powers. An
international judiciary should ensure that the law is implemented in
accordance to the legislator’s will and that peoples are assured that there will
be no arbitrary use of power and no distortion of legislative enactments
whether in the public or private spheres.
Some have argued that the ICJ performs as the judicial enforcement apparatus
of international law and also may exercise the judicial review power over the
other organs of the UN. To provide the ICJ with jurisdiction over disputes
arising from UN instruments and over disputes between states is plausible.
However, its jurisdiction is limited does not yet have a general jurisdiction to
review the actions, decisions, or regulations made organs of the UN such as
the Security Council or to hear and determine complaints from individuals,
groups, and NSAs against states or other NSAs.
Although there are no centralized and coordinated international courts or
tribunals analogous to domestic courts, there are various international
tribunals which possess important and individual jurisdictions. These include
the ICJ, the International Criminal Court, the WTO panel for the settlement of
disputes, the International Tribunals for the former Yugoslavia and Rwanda,
the European Court of Human Rights (ECHR), the European Court of Justice
(ECJ) etc. Some of these courts and tribunals decide on the complaints
referred to by both states and NSAs alike such as ECHR, but most of them
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would receive complaints only from states parties to the relevant treaties like
the WTO panel of dispute settlement.53
The present system of international courts and tribunals does not yet satisfy
the third requirement of the IROL because: first, there is no centralized and
hierarchical international judiciary; second, these judicial bodies have very
limited scope of jurisdiction; third, individuals and NSAs have no access to
most of these courts and tribunals; fourth, those courts and tribunals which do
satisfy this requirement lack authoritative enforcement mechanisms. In case
of non compliance by the defendant party, there is no legal guarantee for the
implementation of the relevant decrees and judgments within domestic law
and jurisdictions. This latter obstacle is due to the fact that the enabling
international treaties are voluntary and consent-based.
Although this third element of IROL is problematic, in contrast to early
decades after the Second World War and also the cold war period, the current
status of international courts and tribunals and their roles in resolving
disputes, prosecuting crimes and atrocities, convicting human rights
violations represent a very significant improvement. Generally speaking,
these facts show that we are closer to an IROL than at any time before.
According to the BIIJ 2010 report on the IROL:
Participants also concurred in a general way that there already exists a rule of law at the
international level, at least in an emergent form.54

It was also reaffirmed that:
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Regarding the enforcement mechanism, Helfer argues that within WTO trade dispute settlement system,
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The impacts of international courts and tribunals may include successful preventing armed
conflict, securing a peaceful settlement of boundaries, deterring serious violations of the law,
achieving the overall objectives of an international treaty, and obtaining compliance with specific
judgments.55
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Concluding Remarks
Thus far, the IROL has been used in an umbrella sense to encompass certain
fundamental values and principles while, at the same time its usage has
remained contested. In parallel, however, domestic public law and the
traditional model of the ROL has been simultaneously assimilating into the
practice of global governance. So, for example, the domestic legal treatment
of NSAs, through the medium of good governance and non-state regulatory
regimes is progressively being replicated at international level in the
economic, trade, legal and political spheres
The emergence of participatory regulation and new regulatory regimes show
that national states, in particular market centered economies, are more and
more attuned to and influenced by the participation of NSAs. In a constructive
way, the concept of sovereignty is not only diminishing externally through
global governance, trade relaxation, and international human rights and
humanitarian laws, etc., but also weakening internally, through good
governance, privatization of economy, participatory democracy,
decentralization of government authority, and outsourcing government
functions to NSAs.
With respect to the substantive version of the ROL, there have been many
attempts to include social justice and welfare rights in the notion of the IROL.
However, we believe that this conception is more problematic than the formal
version of the ROL. This is because it is contentious not simply from the
normative perspective, but also because of the realities of international law
and relations. States and international organizations remain very divided as to
such matters as global resource allocation, positive governmental obligations
to citizens and the nature of social justice. A formal conception of the rule of
law, therefore, is preferable, as its focus is primarily upon the formal and
therefore neutral aspects of the law rather than on its substantive and therefore
contested bases.
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Notwithstanding this, however, there is one element of a substantive
conception that we believe should complement the formal one. In the
international sphere, the existence of fundamental human rights is sufficiently
widely recognized and its content sufficiently certain and defined that human
rights standards may now properly be regarded as a crucial constituent of an
international rule of law. The reasons are: first, international human rights
measures have already been absorbed to the body of positive international
laws through international norms such as the Universal Declaration of Human
Rights, the International Covenant on Civil and Political Rights, the
International Covenant on Social, Economic and Cultural Rights, the
European Convention on Human Rights and the other International human
rights conventions. Formal theorists do not now tend to reject the centrality of
human rights to the content and operation of the rule of law and nor should
they. Human rights laws and standards are now more than any time before,
addressed, interpreted, judged and enforced at a global level.
As explained in this article, NSAs have both negative and positive functions.
To benefit from the emergence of NSAs and to avoid their negative impacts,
IROL principles should regulate NSA behavior just as traditional international
laws have governed the operation of states.

